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Title  29— Labor 

CHAPTER  XIV— EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

PART  1607— GUIDELINES  ON 
EMPLOYEE  SELECTION  PROCEDURES 

Republication  of  Guidelines 

The  Equal  Employment  Opportimity 
Commission  hereby  republishes  its 
Guidelines  on  Employee  Selection  Pro¬ 
cedures  (originally  published  at  35  PR 
12333,  August  1,  1970) .  Notwithstanding 
the  publication  of  “P^deral  Executive 
Agency  Guidelines  on  Employee  Selec¬ 
tion  Procedures,”  the  Equal  Employment 
Opportunity  Commission  Guidelines  on 
Employee  Selection  Procedures  remain 
applicable  to  all  employers  and  other  en¬ 
tities  subject  to  the  jurisdiction  of  this 
Commission  under  Title  Vn  of  the  Civil 
Rights  Act  of  1964,  as  amended,  42  U.S.C. 
2000e  et  seq. 

Signed  at  Washington,  D.C.  this  19th 
day  of  November  1976. 

Ethel  Bent  Walsh, 

Vice  Chairman. 

29  CFR  Part  1607  is  revised  as  set  forth 
below: 

Sec. 

1607.1  Statement  of  purpose. 

1607.2  "Test”  defined. 

1607.3  Discrimination  defined. 

1607.4  Evidence  of  validity. 

1607.5  Minimum  standards  for  validation. 

1607.6  Presentation  of  validity  evidence. 

1607.7  Use  of  other  validity  studies. 

1607.8  Assumption  of  validity. 

1607.9  Continued  use  of  tests. 

1607.10  Employment  agencies  and  employ¬ 

ment  services. 

1607.11  Disparate  treatment. 

1607.12  Retesting. 

1607.13  Other  selection  techniques. 

1607.14  Affirmative  action. 

Authohitt:  The  provisions  of  this  Part 
1607  Issued  under  Sec.  713,  78  Stat.  265,  42 
n.S.C.  sec.  2000e-12. 

§  1607.1  Statement  of  purpose. 

(a)  The  guidelines  in  this  part  are 
based  on  the  belief  that  properly  vali¬ 
dated  and  standardized  employee  selec¬ 
tion  procedures  can  significantly  con¬ 
tribute  to  the  implementation  of  non- 
discriminatory  personnel  policies,  as 
required  by  title  Vn.  It  is  also  recognized 
that  professionally  developed  tests,  when 
used  in  conjunction  with  other  tools  of 
personnel  assessment  and  cmnplemented 
by  sound  programs  of  job  design,  may 
significantly  aid  in  the  development  and 
maintenance  of  an  efiBcient  work  force 
and,  indeed,  aid  in  the  utilization 
and  conservation  of  human  resources 
generally. 

(b)  An  examination  of  charges  of  dis¬ 
crimination  filed  with  the  Commission 
and  an  evaluation  of  the  results  of  the 
Commission’s  compliance  activities  has 
revealed  a  decided  increase  in  total  test 
usage  and  a  marked  increase  in  doubtful 
testing  practices  which,  based  on  our 
experience,  tend  to  have  discriminatory 
effects.  In  many  cases,  persons  have  come 
to  rely  almost  exclusively  on  tests  as  the 
basis  for  making  the  decision  to  hire, 
transfer,  promote,  grant  membership, 
train,  refer  or  retain,  with  tiae  result  that 


candidates  are  selected  or  rejected  on  the 
basis  of  a  single  test  score.  Where  tests 
are  so  used,  minority  candidates  fre¬ 
quently  experience  disproportionately 
high  rates  of  rejection  by  failing  to  at¬ 
tain  score  levels  that  have  been  estab¬ 
lished  as  minimum  standards  for  quali¬ 
fication.  It  has  also  become  clear  that  in 
many  instances  persons  are  using  tests 
as  the  basis  for  employment  decisions 
without  evidence  that  they  are  valid  pre¬ 
dictors  of  employee  job  performance. 
Where  evidence  in  support  of  presumed 
relationships  between  test  performance 
and  job  behavior  is  lacking,  the  possibil¬ 
ity  of  discrimination  in  the  application  of 
test  results  must  be  recognized.  A  test 
lacking  demonstrated  validity  (i.e.,  hav¬ 
ing  no  known  significant  relationship  to 
job  behavior)  and  yielding  lower  scores 
for  classes  protected  by  title  Vn  may 
result  in  the  rejection  of  many  who  have 
necessary  qualifications  for  successful 
work  performance. 

(c)  The  guidelines  in  this  part  are 
designed  to  serve  as  a  workable  set  of 
standards  for  employers,  unions  and 
employment  agencies  in  determining 
whether  their  selection  procedures  con¬ 
form  with  the  obligations  contained  in 
title  VII  of  the  Civil  Rights  Act  of  1964. 
Section  703  of  title  VII  places  an  affirma¬ 
tive  obligation  upon  employers,  labor 
unions,  and  employment  agencies,  as 
defined  in  section  701  of  the  Act,  not  to 
discriminate  because  of  race,  color, 
religion,  sex,  or  national  origin.  Subsec¬ 
tion  (h)  of  section  703  allows  such  per¬ 
sons  “*  *  *  to  give  and  to  act  upon  the 
results  of  any  professionally  developed 
ability  test  provided  that  such  test,  its 
administration  or  action  upon  the  results 
is  not  designed,  intended  or  used  to  dis¬ 
criminate  because  of  race,  color,  religion, 
sex  or  national  origin.” 

§  1607.2  “Test”  defined. 

For  the  purpose  of  the  guidelines  in 
this  part,  the  term  “test”  is  defined  as 
any  paper-and-pencil  or  performance 
measure  used  as  a  basis  for  any  employ¬ 
ment  decision.  The  guidelines  in  this  part 
apply,  for  example,  to  ability  tests  which 
are  designed  to  measure  eligibility  for 
hire,  transfer,  promotion,  membership, 
training,  referral  or  retention.  This  defi¬ 
nition  includes,  but  is  not  restricted  to, 
measures  of  general  intelligence,  mental 
ability  and  learning  ability;  specific  in¬ 
tellectual  abilities;  mechanical,  clerical 
and  other  aptitudes;  dexterity  and  coor¬ 
dination;  knowledge  and  proficiency;  oc¬ 
cupational  and  other  interests;  and 
attitudes,  personality  or  temperament. 
The  term  “test”  includes  all  formal 
scored  quantified  or  standardized  tech¬ 
niques  of  assessing  job  suitability  includ¬ 
ing,  in  addition  to  the  above,  specific 
qualifying  or  disqualifying  personal  his¬ 
tory  or  background  requirements,  specific 
educational  or  work  history  require¬ 
ments,  scored  interviews,  biographical 
information  blanks,  interviewers’  rating 
scales,  scored  application  forms,  etc. 

§  1607.3  Discrimination  defined. 

The  use  of  any  test  which  adversely 
affects  hiring,  promotion,  transfer  or 
any  other  employment  or  membership 


opportimity  of  classes  protected  by  title 
vn  constitutes  discrimination  imless: 

(a)  The  test  has  been  validated  and  evi¬ 
dences  a  high  degree  of  utility  as  here¬ 
inafter  described,  and  (b)  TTie  person 
giving  or  acting  upon  the  results  of  the 
particular  test  can  demonstrate  that  al¬ 
ternative  suitable  hiring,  transfer  or 
promotion  procedures  are  unavailable 
for  his  use. 

§  1607.4  Evidence  of  validity. 

(a)  Each  person  using  tests  to  select 
from  among  candidates  for  a  position  or 
for  membership  shall  have  available  for 
inspection  evidence  that  the  tests  are 
being  used  in  a  manner  which  does  not 
violate  §  1607.3.  Such  evidence  shall  be 
examined  for  indications  pf  possible  dis¬ 
crimination,  such  as  instances  of  higher 
rejection  rates  for  minority  candidates 
than  nonminority  candidates.  Further¬ 
more,  where  technically  feasible,  a  test 
should  be  validated  for  each  minority 
group  with  which  it  is  used;  that  is,  any 
differential  rejection  rates  that  may 
exist,  based  on  a  test,  must  be  relevant 
to  performance  on  the  jobs  in  question. 

(b)  TTie  term  “technically  feasible”  as 
used  in  these  guidelines  means  having 
or  obtaining  a  sufficient  number  of  mi¬ 
nority  individuals  to  achieve  findings  of 
statistical  and  practical  significance,  the 
opportunity  to  obtain  unbiased  job  per¬ 
formance  criteria,  etc.  It  is  the  responsi¬ 
bility  of  the  person  claiming  absence  of 
technical  feasibility  to  positively  demon¬ 
strate  evidence  of  this  absence. 

(c)  Evidence  of  a  test’s  validity  should 
consist  of  empirical  data  demonstrating 
that  the  test  is  predictive  of  or  signifi¬ 
cantly  correlated  with  important  ele¬ 
ments  of  work  behavior  which  comprise 
or  are  relevant  to  the  job  or  jobs  for 
which  candidates  are  being  evaluated. 

(1)  If  job  progression  structures  and 
seniority  provisions  are  so  established 
that  new  employees  will  probably,  within 
a  reasonable  period  of  time  and  in  a 
great  majority  of  cases,  progress  to  a 
higher  level,  it  may  be  considered  that 
candidates  are  being  evaluated  for  jobs 
at  that  higher  level.  However,  where  job 
progression  is  not  so  nearly  automatic, 
or  the  time  span  is  such  that  higher 
level  jobs  or  employees’  potential  may 
be  expected  to  change  in  significant 
ways,  it  shall  be  considered  that  candi¬ 
dates  are  being  evaluated  for  a  job  at 
or  near  the  entry  level.  This  point  is 
made  to  underscore  the  principle  that 
attainment  of  or  performance  at  a 
higher  level  job  Is  a  relevant  criterion 
in  validating  employment  tests  only 
when  there  is  a  high  probability  that 
persons  employed  will  in  fact  attain 
that  higher  level  job  within  a  reasonable 
period  of  time. 

(2)  Where  a  test  is  to  be  used  in  dif¬ 
ferent  units  of  a  multiunit  organization 
and  no  significant  differences  exist  be¬ 
tween  units,  jobs,  and  applicant  popula¬ 
tions,  evidence  obtained  in  one  unit  may 
suffice  for  the  others.  Similarly,  where 
the  validation  process  requires  the  col¬ 
lection  of  data  throughout  a  multiunit 
organization,  evidence  of  validity  specific 
to  each  unit  may  not  be  requir^.  TTiere 
may  also  be  instances  where  evidence  of 
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validity  is  appropriately  obtained  from 
more  than  one  company  in  the  same  in¬ 
dustry.  Both  in  this  Instance  and  in  the 
use  of  data  collected  throughout  a  multi- 
unit  organization,  evidence  of  validity 
specific  to  each  unit  may  not  be  re¬ 
quired:  Provided,  That  no  significant 
differences  exist  between  units,  Jobs,  and 
applicant  populations. 

§  1607.5  Minimum  standards  for  valida¬ 
tion. 

(a)  For  the  purpose  of  satisfying  the 
requirements  of  this  part,  empirical  evi¬ 
dence  in  support  of  a  test’s  validity  must 
be  based  on  studies  employing  generally 
accepted  procedures  for  determining  cri¬ 
terion-related  validity,  such  as  those 
described  in  “Standards  for  Educational 
and  Psychological  Tests  and  Manuals” 
published  by  American  Psychological 
Association,  1200  17th  Street,  NW., 
Washington,  D.C.  20036.  Evidence  of 
content  or  construct  validity,  as  defined 
in  that  publication,  may  also  be  appro¬ 
priate  where  criterion-related  validity  is 
not  feasible.  However,  evidence  for  con¬ 
tent  or  construct  validity  should  be  ac¬ 
companied  by  sufficient  information  from 
job  analyses  to  demonstrate  the  rele¬ 
vance  of  the  content  (in  the  case  of  Job 
knowledge  or  proficiency  tests)  or  the 
construct  (in  the  case  of  trait  measures) . 
Evidence  of  content  validity  alone  may 
be  acceptable  for  well-developed  tests 
that  consist  of  suitable  samples  of  the 
essential  knowledge,  skills  or  behaviors 
composing  the  Job  in  question.  Ihe  types 
of  knowledge,  skills  or  behaviors  con¬ 
templated  here  do  not  include  those 
which  can  be  acquired  in  a  brief  orien¬ 
tation  to  the  Job. 

(b)  Although  any  appropriate  valida¬ 
tion  strategy  may  be  used  to  develop 
such  empirical  evidence,  the  following 
minimum  standards,  as  applicable,  must 
be  met  in  the  research  approach  and  in 
the  presentation  of  results  which  con¬ 
stitute  evidence  of  validity: 

(1)  Where  a  validity  study  is  conducted 
in  which  tests  are  administered  to  appli¬ 
cants,  with  criterion  data  collected  later, 
the  sample  of  subjects  must  be  represent¬ 
ative  of  the  normal  or  typical  candidate 
group  for  the  Job  or  Jobs  in  question. 
This  further  assumes  that  the  applicant 
sample  is  representative  of  the  minority 
popiilation  available  for  the  Job  or  jobs  in 
question  in  the  local  labor  market.  Where 
a  validity  study  is  conducted  in  which 
tests  are  administered  to  present  em¬ 
ployees,  the  sample  must  be  represent¬ 
ative  of  the  minority  groups  currently 
included  in  the  applicant  population.  If 
it  is  not  technically  feasible  to  Include 
minority  employees  in  validation  studies 
conducted  on  the  present  work  force,  the 
conduct  of  a  validation  study  without 
minority  candidates  does  not  relieve  any 
person  of  his  subsequent  obligation  for 
validation  when  inclusion  of  minority 
candidates  becomes  technically  feasible. 

(2)  Tests  must  be  administered  and 
scored  under  controlled  and  standardized 
conditions,  with  proper  safeguards  to 
protect  the  security  of  tests  scores  tuid  to 
insure  that  scores  do  not  enter  into  any 
Judgments  of  employee  adequacy  that 


are  to  be  used  as  criterion  measiu%s. 
Oopies  of  tests  and  test  manuals,  includ¬ 
ing  instructions  for  administration, 
scoring,  and  interpretation  of  test  re¬ 
sults,  that  are  cn'ivately  developed  and/ 
or  are  not  available  through  normal 
commercial  channels  must  be  included 
as  a  part  of  tiie  validation  evidence. 

(3)  The  work  behaviors  or  other  cri¬ 
teria  of  employee  adequacy  which  the 
test  is  intended  to  predict  or  identify 
must  be  fully  described;  and,  addition¬ 
ally,  in  the  case  of  rating  techniques,  the 
appraisal  form(s)  and  instructions  to 
the  rater(s)  must  be  included  as  a  ptul 
of  the  validation  evidence.  Such  criteria 
may  include  measures  other  than  actual 
woi^  proficiency,  such  as  training  time, 
supervisory  ratings,  regularity  of  attend¬ 
ance  and  tenure.  Whatever  criteria  are 
used  they  must  represent  major  or 
critical  work  behaviors  as  revealed  by 
careful  Job  analyses. 

(4)  In  view  of  the  possibility  of  bias 
inherent  in  subjective  evaluations,  su¬ 
pervisory  rating  techniques  shoiild  be 
carefully  developed,  and  the  ratings 
should  be  closely  examined  for  evidence 
of  bias.  In  addition,  minorities  might 
obtain  unfairly  low  performance  crite¬ 
rion  scores  for  reasons  other  ^an  su¬ 
pervisors’  prejudice,  as,  when,  as  new 
employees,  they  have  had  less  opportu¬ 
nity  to  learn  Job  skills.  The  general  point 
is  that  all  critera  need  to  be  examined  to 
insure  freedom  from  factors  which  woiild 
unfairly  depress  the  scores  of  minorll^r 
groups. 

(5)  Differential  validity.  Data  must  be 
generated  and  results  separately  reported 
for  minority  and  nonminority  groups 
wherever  technically  feasible.  Where  a 
minority  group  is  sufficiently  Isurge  to 
constitute  an  identifiable  factor  in  the 
local  labor  mai^et,  but  validation  data 
have  not  been  developed  and  presented 
separately  for  that  group,  evidence  of 
satisfactory  validity  bas^  on  other 
groups  will  be  regarded  as  only  provi¬ 
sional  compliance  with  these  guidelines 
pending  separate  validation  of  the  test 
for  the  minority  group  in  question.  (See 
S  1607.9) .  A  test  which  is  dlfferentisdly 
valid  may  be  used  in  groups  for  which 
it  is  valid  but  not  for  those  in  which 
it  is  not  valid.  In  this  regard,  where  a 
test  is  valid  for  two  groups  but  one  group 
characteristically  obtains  higher  test 
scores  than  the  other  without  a  cor¬ 
responding  difference  in  Job  perform¬ 
ance,  cutoff  scores  must  be  set  so  as  to 
predict  the  same  probability  of  Job  suc¬ 
cess  in  both  groups. 

(c)  In  assessing  the  utility  of  a  test 
the 'following  considerations  will  be  ap¬ 
plicable: 

(1)  The  relationship  between  the  test 
and  at  least  one  relevant  criterion  must 
be  statistically  significant.  This  ordi¬ 
narily  means  that  the  relationship  should 
be  sufficiently  high  as  to  have  a  prob¬ 
ability  of  no  more  than  1  to  20  to  have 
occurred  by  chance.  However,  the  use  of 
a  single  test  as  the  sole  selection  device 
wUl  be  scrutinized  closely  when  that  test 
is  valid  against  only  one  component  of 
Job  performance. 


(2)  In  addition  to  statistical  signifi¬ 
cance,  the  relationship  between  the  test 
and  criterion  should  have  practical  sig¬ 
nificance.  The  magnitude  of  the  rela¬ 
tionship  needed  for  practical  signifi¬ 
cance  or  usefulness  is  affected  by  sev¬ 
eral  factors,  including: 

(i)  The  larger  the  proportion  of  ap¬ 
plicants  who  are  hired  for  or  placed  on 
the  Job,  the  higher  the  relationship  needs 
to  be  in  order  to  be  practically  useful. 
Conversely,  a  relative^  low  relationship 
may  prove  useful  when  proportionate^ 
few  Job  vacancies  are  available; 

(ii)  The  larger  the  proportion  of  ap¬ 
plicants  who  become  satisfactory  em¬ 
ployees  when  not  selected  on  the  basis 
of  the  test,  the  higher  the  relationship 
needs  to  be  between  the  test  and  a  cri¬ 
terion  of  Job  success  for  the  test  to  be 
practically  useful.  Conversely,  a  relatively 
low  relationship  may  prove  useful  when 
proix>rtionately  few  applicants  turn  out 
to  be  satisfactory; 

(ili)  The  smaller  the  economic  and 
human  risks  involved  in  hiring  an  im- 
qualified  applicant  relative  to  the  risks 
entailed  in  rejecting  a  qiiallfied  appli¬ 
cant,  the  greater  the  relationship  needs 
to  be  in  order  to  be  practically  useful. 
CTonveisely,  a  relatively  low  relationship 
may  prove  useful  when  the  former  risks 
are  relatively  high. 

§  1607.6  Presentation  of  validity  evi¬ 
dence. 

’The  presentation  of  the  results  of  a 
validation  study  must  Include  graphical 
and  statistical  representations  of  the  re¬ 
lationships  between  the  test  and  the  cri¬ 
teria,  permitting  Judgments  of  the  test’s 
utility  in  making  predictions  of  future 
work  b^avior.  (See  §  1607.5(c)  concern¬ 
ing  assessing  utiltty  of  a  test.)  Average 
scores  for  all  tests  and  criteria  must  be 
reported  for  all  relevant  subgroups,  in¬ 
cluding  minority  and  nonmlnortty 
groups  vdiere  differratlal  validation  is 
required.  Whenever  statistical  adjust¬ 
ments  are  made  in  validity  resiilts  for 
less  than  perfect  rdiability  or  for  re¬ 
striction  of  score  range  in  the  test  or  the 
criterion,  or  both,  the  smarting  evi¬ 
dence  frtxn  the  validatton  study  must 
be  presented  in  detail.  Furthermore,  for 
each  test  that  is  to  be  established  or 
continued  as  an  operational  employee 
selection  instrument,  as  a  result  of  the 
validation  study,  the  minimum  accept¬ 
able  cutoff  (passing)  score  on  the  test 
must  be  reported.  It  is  expected  that 
each  operational  cutoff  score  will  be  rea¬ 
sonable  and  consistent  with  normal  ex¬ 
pectations  of  proficiency  within  the  work 
force  or  group  on  which  the  study  was 
conductecL 

§  1607.7  Use  of  other  validity  studies. 

In  cases  where  the  validity  of  a  test 
cannot  be  determined  pursuant  to 
9  1607.4  and  9  1607.5  (e.g.,  the  number 
of  subjects  is  less  than  that  required  for 
a  technically  adequate  validation  study, 
or  an  appropriate  criterion  measure  can¬ 
not  be  dev^ped) ,  evidence  from  valid¬ 
ity  studies  conducted  in  other  organiza¬ 
tions,  such  as  that  reported  tn  test  man- 
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nals  and  professional  literature,  may  be 
considered  acceptable  when:  (a)  Tlie 
studies  pertain  to  jobs  which  are  cwn- 
parable  (i.e.,  have  basically  the  same 
task  elements),  and  (b)  There  are  no 
major  differences  in  contextual  varia¬ 
bles  or  sample  composition  which  are 
likely  to  significantly  affect  validity. 
Any  person  citing  evidence  from  other 
validity  studies  as  evidence  of  test  va¬ 
lidity  for  his  own  jobs  must  substanti¬ 
ate  in  detail  job  comparability  and  must 
demonstrate  the  absence  of  contextual 
or  sample  differences  cited  in  para¬ 
graphs  (a)  and  (b)  of  this  section. 

§  1607.8  Assumption  of  validity. 

(a)  Under  no  circumstances  will  the 
general  reputation  of  a  test,  its  author 
or  its  publisher,  or  casual  reports  of  test 
utility  be  accepted  in  lieu  of  evidence  of 
validity.  Spwrifically  ruled  out  are:  as¬ 
sumptions  of  validity  based  on  test 
names  or  descriptive  labels;  all  forms  of 
promotional  literature;  data  bearing  on 
the  frequency  of  a  test’s  usage;  testi¬ 
monial  statements  of  sellers,  users,  or 
consultants;  and  other  nonempirical  or 
anecdotal  accounts  of  testing  practices 
or  testing  outcomes. 

(b)  Although  professional  supervision 
of  testing  activities  may  help  greatly  to 
insiue  technically  soimd  and  nondis- 
criminatory  test  usage,  such  involvement 
alone  shall  not  be  regarded  as  crnisti- 
tuting  satisfactory  evidence  of  test 
validity, 

§  1607.9  Continued  use  of  tests. 

Under  certain  conditlcms,  a  person  may 
be  permitted  to  continue  the  use  of  a  test 
which  is  not  at  the  moment  fully  sup¬ 
ported  by  the  required  evidence  of  valid¬ 
ity.  If,  for  example,  determination  of 
criterion-related  validity  in  a  specific 
setting  is  practicable  and  required  but 
not  yet  obtained,  the  use  of  the  test  may 
continue:  Provided:  (a)  The  person  can 
cite  substantial  evidence  of  validity  as 
described  in  §  1607.7  (a)  and  (b) ;  and 
(b)  He  has  in  progress  validation  pro¬ 
cedures  which  are  designed  to  produce, 
within  a  reasonable  time,  the  additicmal 
data  required.  It  is  expected  also  that 
the  person  may  have  to  alter  or  suspend 
test  cutoff  scores  so  that  score  ranges 
broad  enough  to  permit  the  identification 
of  criterion-related  validity  will  be 
obtained. 

§  1607.10  Employment  agencies  ,  and 
employment  services. 

(a)  An  employment  service,  including 
private  employment  agencies.  State  em- 
pl03mient  agencies,  and  the  U.S.  Training 
and  Employment  Service,  as  defined  in 
secti(Hi  701(c),  shall  not  make  applicant 
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or  employee  i^praisals  or  referrals  based 
on  the  results  obtained  from  any  psycho¬ 
logical  test  or  other  selection  standard 
not  validated  in  accordance  with  these 
guidelines. 

(b)  An  employment  agency  or  service 
which  is  requested  by  an  ^ployer  or 
imion  to  devise  a  testing  program  is 
required  to  follow  the  standards  for  test 
validation  as  set  forth  in  these  guide¬ 
lines.  An  employment  service  is  not 
relieved  of  its  obligation  herein  because 
the  test  user  did  not  request  such  valida¬ 
tion  or  has  requested  the  use  of  some 
lesser  standard  than  is  provided  in  these 
guidelines. 

(c)  Where  an  employment  agency  or 
service  is  requested  only  to  administer 
a  testing  program,  which  has  been  else¬ 
where  devised,  the  «nployment  agency 
or  service  shall  request  evidence  of  vali¬ 
dation,  as  described  in  the  guidelines  in 
this  part,  before  it  administers  the  test¬ 
ing  program  and/or  makes  referral  pur¬ 
suant  to  the  test  results.  The  employment 
agency  must  furnish  on  request  such 
evidence  of  validation.  An  employment 
agency  or  service  will  be  expected  to 
refuse  to  administer  a  test  where  the 
onployer  or  union  does  not  supply  satis¬ 
factory  evidence  of  validation.  Reliance 
by  the  test  user  on  the  reputation  of  the 
test,  its  author,  or  the  name  of  the  test 
shall  not  be  deemed  sufficient  evidence 
of  validity  (see  §  1607.8(a) ) .  An  «nploy- 
ment  agency  or  service  may  administer 
a  testing  program  where  the  evidence  of 
validity  comports  with  the  standards 
provided  in  §  1607.7. 

§  1607.11  Disparate  treatment. 

The  principle  of  disparate  or  xmequal 
treatment  must  be  distinguished  from 
the  concepts  of  test  validation.  A  test 
or  other  employee  selection  standard — 
even  though  validated  against  job  per¬ 
formance  in  accordance  with  the  guide¬ 
lines  in  this  part — cannot  be  imposed 
up<m  any  individual  or  class  protected 
by  title  vn  where  other  employees, 
applicants  or  members  have  not  been 
subjected  to  that  standard.  Disparate 
treatment,  for  example,  occurs  where 
members  of  a  minority  or  sex  group  have 
be«i  denied  the  same  employment,  pro¬ 
motion,  transfer  or  membership  oppor¬ 
tunities  as  have  been  made  available  to 
other  employees  or  applicants.  Ihose 
employees  or  applicsmts  who  have  been 
denied  equal  treatment,  because  of  prior 
discriminatory  practices  or  policies,  must 
at  least  be  afforded  the  same  opportu¬ 
nities  as  had  existed  for  other  employees 
or  applicants  during  the  period  of  dis¬ 
crimination.  Thus,  no  new  test  or  other 
employee  selecticm  standard  can  be  im¬ 
posed  upon  a  class  of  individuals  pro¬ 


tected  by  title  VII  who,  but  for  prior 
discrimination,  would  have  been  granted 
the  opportunity  to  qualify  \mder  less 
stringent  selection  standards  previously 
in  force. 

§  1607.12  Retesting. 

Employers,  unions,  and  employment 
agencies  should  provide  an  opportunity 
for  retesting  and  reconsideration  to 
earliet  “failure”  candidates  who  have 
availed  themselves  of  more  training  or 
experience.  In  particular,  if  any  appli¬ 
cant  or  onployee  during  the  course  of 
an  Interview  or  other  onployment  pro¬ 
cedure  claims  more  education  or  experi¬ 
ence,  that  individual  should  be  retested. 

§  1607.13  Other  selection  techniques. 

Selected  techniques  other  than  tests, 
as  defined  in  §  1607.2,  may  be  improperly 
used  so  as  to  have  the  effect  of  discrim¬ 
inating  against  minority  groups.  Such 
techniques  include,  but  are  not  restricted 
to,  unscored  or  casual  interviews  and  im- 
scored  application  forms.  Where  there 
are  data  suggesting  employment  discrim¬ 
ination,  the  person  may  be  called  upon  to 
present  evidence  concerning  the  validity 
of  his  imscored  procedures  as  well  as 
of  any  tests  which  may  be  used,  the 
evidence  of  validity  being  of  the  same 
types  referred  to  in  §§  1607.4  and  1607.5. 
Data  suggesting  the  possibility  of  dis¬ 
crimination  exist,  for  example,  when 
there  are  differential  rates  of  applicant 
rejection  from  various  minority  and 
nonminority  or  sex  groups  for  the  same 
job  or  group  of  jobs  or  when  there  are 
disprc^rtionate  representations  of  mi¬ 
nority  and  nonminority  or  sex  groups 
among  present  employees  in  different 
types  of  jobs.  If  the  person  is  unable 
or  vmwilling  to  perform  such  validation 
studies,  he  has  the  option  of  adjusting 
employment  procedures  so  as  to  elimi¬ 
nate  the  conditions  suggestive  of  em¬ 
ployment  discrimination. 

§  1607.14  Affirmative  action. 

Nothing  in  these  guidelines  shall  be 
interpreted  as  diminishing  a  person’s  ob¬ 
ligation  under  both  title  vn  and  Execu¬ 
tive  Order  11246  as  amended  by  Execu¬ 
tive  Order  11375  to  undertake  affirmative 
action  to  ensvire  that  applicants  or  em¬ 
ployees  are  treated  without  regard  to 
race,  color,  religion,  sex,  or  national 
origin.  Specifically,  the  use  of  tests  which 
have  been  validated  pursuant  to  these 
guidelines  does  not  relieve  employers, 
unions  or  employment  agencies  of  their 
obligations  to  take  positive  action  in  af¬ 
fording  employmoit  and  training  to 
members  of  classes  protected  by  title  VII. 
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